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Kenneth C. Hill of H Il & Hunn LLP for Quorum International, L.P

Theodore McBride, Tradenmark Exam ning Attorney, Law Ofice 103
(M chael Ham | ton, Managi ng Attorney).

Before Walters, Holtzman and Drost, Adm nistrative TrademarKk
Judges.

Qpi nion by Holtzman, Adm nistrative Trademark Judge:

An application has been filed by QuorumiInternational, L.P
to register CRISTAL for the foll owi ng goods (as anended):
"l'tghting fixtures, nanely chandeliers and wall sconces and the
ceiling nmounts, wall nounts, and light kits, nanely electric
lighting fixtures for attachnent to ceiling fans, |anps and

| anpshades and el ectrical torches" in Cass 11.1 The

! Serial No. 76255593, filed May 11, 2001, based on an all egation of
first use on January 12, 1996 and first use in commerce in March 1996.
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application contains the follow ng statenent: "The English
translation of the [word] 'cristal' is 'crystal'."

The Tradermark Exam ning Attorney refused registration on the
basis of Section 2(e)(1) of the Trademark Act.? When the refusal
was made final, applicant appealed. Applicant and the exam ning
attorney have filed briefs. An oral hearing was held.

Bef ore proceeding further, we need to clarify the issue on
appeal. The examning attorney initially refused registration
under Section 2(e)(1l) of the Trademark Act on the ground that
applicant's mark is merely descriptive of its goods. In
response, and w thout any argunent that the mark is inherently
distinctive, applicant anended the application to seek
regi stration under Section 2(f) of the Act. The anmendnent was
acconpani ed by a declaration of five-years use fromWIIliams$S
Davis, Sr., the president of Davoil, Inc., applicant's general
part ner.

The Exam ning Attorney rejected the 2(f) evidence and
continued the refusal under Section 2(e)(1) contending that the
mark is generic for the goods and that no anount of evidence

woul d be sufficient to overcone the refusal based on

2 Registration was also initially refused under Section 2(d) of the Act
but that refusal was subsequently withdrawn in view of applicant's

clai mof ownership of the cited registration (Registration No. 2149301
for the mark "CRYSTAL" for "ceiling fans"). That registration has
since been cancelled by the Ofice under Section 8 of the Tradenmark
Act .
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genericness.® Applicant responded to the refusal wth evidence
and argunent that the mark is not nerely descriptive. The

exam ning attorney subsequently issued a final refusal solely on
the basis of the descriptiveness of the mark and the
insufficiency of applicant's 2(f) evidence. The issue of
genericness was not nmentioned in the final refusal.

Appl i cant requested reconsideration of the final refusal,
admtting that the mark is "arguably descriptive" (Recon., p. 2)
and subm tting additional evidence of acquired distinctiveness.
The evi dence consi sted of the declarations of Dean Mathis and
Denis Alison, two individuals in the lighting fixture industry.
In addition, applicant stated that "[t]he mark CRISTAL is clearly
not generic, nor was the refusal to register based on an argunent
that it is.” (Recon., p. 3). |In denying the request for
reconsi deration, the exam ning attorney maintained his position
that the mark is highly descriptive of the goods and once again
argued that the mark i s generic.

In its brief on appeal, applicant states that as it has

converted its application to 2(f), "for procedural purposes,
appl i cant does not challenge the finding that CRI STAL is

descriptive.” (Brief, p. 7). 1In addition, finding the basis for

® The exanmining attorney al so refused registration on the Suppl enent al
Regi ster as well as the Principal Register, but since applicant never
sought to anend its application to the Suppl enental Register this
refusal was premature.



Serial No. 76255593

the examning attorney's refusal "unclear,"” applicant included
argunents on the genericness issue but at the sane tine noted
that it would have presented evidence on genericness if that
i ssue had been maintained. In its reply brief, applicant
reiterated that "the only outstandi ng refusal was one based on
descriptiveness” and that its evidence was accordingly directed
solely to the acquired distinctiveness claim

Under the circunstances, we find, with respect to issues
before the Board, that the exam ning attorney has w thdrawn the
refusal based on genericness, and that applicant has conceded
that the mark is nerely descriptive of its goods.* Thus, the
only question on appeal is whether the evidence is sufficient to
establish that the mark has acquired distinctiveness under
Section 2(f) of the Trademark Act.

Applicant's goods are "lighting fixtures” including
chandeliers and wall sconces. Applicant admts, (Brief, p. 4),
and the dictionary evidence submtted by the exam ning attorney

shows, that CRISTAL is the French word for "crystal."®> In

“ W al so point out that unless the question of inherent
distinctiveness is clearly reserved, which in this case it was not, a
clai mof acquired distinctiveness under Section 2(f) is tantanount to a
concession that the mark is not inherently distinctive. See Yamaha
International Corp. v. Hoshino Gakki Co. Ltd., 840 F.2d 1572, 6 USPQd
1001, 1005 (Fed. Cir. 1988) and General Foods Corporation v. M3
Partners, 224 USPQ 479, 485 (TTAB 1984).

> W note, in addition, that "cristal" is also the Spanish word for
"crystal ," (see Cassell's Spanish-English English-Spanish Dictionary
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addition, "cristal" is the phonetic equivalent, that is, a nere
m sspelling, of "crystal."” The evidence shows that the term
"CRI STAL," as either the foreign or phonetic equival ent of

"crystal,"” is highly descriptive of lighting fixtures.

The dictionary listing provided by the exam ning attorney
defines "crystal" as, "a. A high-quality clear, colorless glass.
b. an object, especially...an ornanment, made of such glass."® It
is clear fromthe exam ning attorney's Internet search sumaries
and excerpts of third-party websites that el enents or conponents
made of "crystal" are common decorative feature of |ighting
fixtures, and that "crystal" is also comonly used to describe a
type of chandelier, i.e., a crystal chandelier. Exanples of such

references are as follows (enphasis added):

Titanus Crystal Chandeliers & Franes[] The first crystal
chandelier site on the web ever, ... www. al gonet . se

...\Welcone to Krebs Crystal Chandeliers! Crystal chandeliers
of high quality has [sic] been our main ..

Description: Mnufacturer of crystal chandeliers ..

www. wor | dcl assl i ghting. com

... honme address in the USA and Canada of 150 Bohem a hand
cut lead crystal chandeliers, wall sconces, table and fl oor
| anps. .. www. crystal -chandel ier.cz

A collection of crystal chandeliers and crystal sconces from
manuf acturers such as Nulco Lighting, WIlshire, Crystal
Cl ear and Pecasso ... www. | i ght i ngf orum com

(1959)), and as indicated on applicant's specinen |abels, applicant's
lighting fixtures are a product of Spain.

® The American Heritage Dictionary of the English Language (3" ed.
1992).
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Crystal lighting fixtures from Newton El ectrical Supply and
AD Col a Lighting, ... Www. newt onel ectric. com

SENOV crystal lighting fixtures ..

...You can see and feel the difference. The assenbled
chandeliers and lighting fixtures are then decorated with
various shapes and sizes of crystal trimmngs ..

www. abcandg. com

Waterford Crystal Lighting Fixtures. Wterford Beaunont
Lantern Gold plated accents and Waterford Crystal

conbi nation. .. www. crystal cl assi cs. com

Manuf acturer of crystal lighting fixtures and crystal
chandeliers... wwwv. ar ch-detail s. com

Congratul ati ons on choosing fine crystal light fixtures for
your honme. W hope you will find the traditional, yet

ti mel ess beauty of crystal as enchanting as we do.
www. chandel i er. com

Schonbek Crystal Lighting Fixtures

Click on the crystal lighting fixtures belowto see a |arger
imge along with the crystal lighting fixture's di nensions
and price. ... If you have any questions about ordering a
light fixture, table or floor lanp, or a crystal chandelier,
give Union Lighting a call... www. uni onl i ghti ng. net

The "Crown Jewel Collection” of crystal lighting fixtures

features intricate swags of al nond-shaped crystal beads with

delicate candlelights. The line includes crystal

chandel i ers (shown), pendants, surface nmounts, wall sconces

and ot her fixtures. www. Vi sual st ore. com

Contrary to applicant's contention, the fact that "crystal"”
is used as an adjective in the context of a "crystal chandelier”
does not prevent it frombeing a highly descriptive of a type of
chandelier. See, e.g., Roselux Chemcal Co., Inc. v. Parsons

Ammoni a Conpany, Inc., 299 F.2d 855, 132 USPQ 627, 634 (CCPA

1962) ("SUDSY", as an adjective, is "half of a common descriptive
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name" [for "sudsy ammoni a"] and "as such it is clearly, and in
common parl ance, a type designation”); MIller Brewing Co. v. G
Hei | eman Brewing Co., 561 F.2d 75, 195 USPQ 281, 285 (7'" Cir.
1977) (the adjective "light" is a generic or common descriptive
termfor beer), cert. denied, 434 U S. 1025, 196 USPQ 592 (1978);
and In re Central Sprinkler Co., 49 USPQ2d 1194, 1198 (TTAB 1998)
(wherein the Board stated with regard to the mark ATTIC for attic
sprinklers, "[t]he fact that applicant has chosen to not i nclude
the term"sprinkler"” in the mark sought to be registered should
not lead to the registrability of ATTIC standi ng al one).

While admtting that "[s]onme lighting fixtures include
crystal as one of the materials used to nake the fixture,"”
applicant contends that "nost lighting fixtures do not include
crystal™ and, in particular, that "[a] majority of Applicant's
products do not include crystal." Applicant argues that its
identification of goods "is clearly not limted to fixtures
contai ni ng crystal conponents” and that although crystal is a
conponent of sonme goods that fall within its description, crysta
conponents are not a central characteristic or ingredient of
t hose goods. (Brief, pp. 4, 6). This argunent m sses the point.
The relevant point is that CRI STAL is highly descriptive of at
| east sonme of applicant's lighting fixtures, that is, those of
applicant's fixtures that do include crystal elenents or those

fixtures that are crystal chandeliers. See, e.g., Rosel ux
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Chem cal Co., Inc., supra at 634 (immterial that "sonme of the
so-cal l ed 'sudsy' [ammoni a] products marketed by opposers were
not in fact sudsy because they contained no detergent").

Applicant also argues that the foreign term"cristal" and
its English translation "crystal" are not "actually equival ent”
terms.’ Applicant contends that the two terms do not | ook the
sane and are not pronounced the sane. Applicant points to
statenents nade by M. Mathis and M. Alison in their
declarations that CRISTAL is pronounced "in the industry” with
t he enmphasis on the second syl |l able which, according to the
declarants, "nmak[es] it easier to distinguish between the use of
CRI STAL to designate a source for a line of products.”

Whet her or not CRISTAL is pronounced the same as "crystal”
does not make this termany | ess descriptive. First, the
declarations fail to establish that "CRI STAL" woul d be perceived
by ultimte purchasers, as opposed to industry purchasers, as
anyt hing other than sinply the phonetic equivalent of "crystal™
rather than the foreign word for crystal. Further, CRISTAL
sounds at least simlar to "crystal" and noreover conveys
preci sely the sane neani ng and conmerci al inpression as

"crystal,"” regardless of howit is pronounced. |In any event,

" The list of third-party registrations subnitted for the first tine in
applicant's reply brief is untinely and has not been considered. In
any event, a listing of registrations is insufficient to nake them of
record. See In re Duofold, Inc., 184 USPQ 638 (TTAB 1974).



Serial No. 76255593

what ever applicant considers the correct pronunciation of its
mark is beside the point. It has been consistently held that
there is no "correct” pronunciation of a trademark. See In re
Bel grade Shoe, 411 F.2d 1352, 162 USPQ 227 (CCPA 1969); and
Kabushi ki Kai sha Hattori Seiko v. Satellite International Ltd.,
29 USPQ2d 1317. These are clearly equivalent terms with equally
descri ptive meani ngs.

The burden is on applicant to show acquired distinctiveness,
and the nore descriptive the term the heavier that burden.
Yamaha | nternational Corp. v. Hoshino Gakki Co., supra. W find
that CRISTAL is highly descriptive of applicant's goods. Thus,
applicant's burden in this case is substantial.

As we noted earlier, applicant's evidence consists of the
declaration of Wlliam$S. Davis, Sr., president of Davoil, Inc.,
the general partner of applicant, attesting to substantially
excl usi ve and conti nuous use of the mark for 5 years, and the
decl arations of Dean Mathis and Denis Alison.

M. Mathis is the owner and president of Porter Lighting,
Inc., a "lighting showoonm and a "retail l|ighting distributor,
with nultiple outlet stores.” M. Mithis has worked in the
i ndustry for over 33 years, and has been the president and owner
of this conpany for over 19 years.

M. Mathis states that his conpany "provides a wide variety

of decorative lighting products for sale to individual consuners,
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interior designers, and honebuil ders"; that CRI STAL products have
been avail able for approximately 8 years; that he has had
extensive first-hand experience with purchasing and sal es of
decorative lighting products "at both the retail and whol esal e
| evel"; that he has "sold and di scussed” CRI STAL products in his
stores and has seen themw dely pronmoted at national |ighting
shows; that based on his experience, the nane CRISTAL is widely
recogni zed "in the industry" as designating a particular |ine of
Iighting products sold by a single source and has achi eved
prom nence "in the industry;" that when people "in ny industry”
refer to CRISTAL, they are referring to this line of products and
not to describe generally lighting fixtures having crystal in
them and that "custoners” recognize use of the nane CRISTAL as a
brand nane designating the supplier, not as a descriptive term

M. Alison is an i ndependent sales representative in the
lighting industry. He represents several lines of |ighting
fixtures including the CRISTAL line, and sells lighting products
to i ndependent lighting store retailers in the North Texas,
&l ahoma, and New Mexico territories. M. Alison has worked in
the industry for over 29 years and has sold lighting products in
his present capacity for over 22 years.

M. Alison states that CRI STAL products have been avail abl e
for approximately 8 years; that he has extensive experience with

lighting fixture products and is aware of nost of the different

10
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lighting product lines sold in his territory; that he has "sold
and di scussed” CRI STAL products "with many different retailers,”
and has "di scussed themw th comrercial and retail custoners on
numer ous occasions"; and that the name CRI STAL is not used "in
the industry" to describe generally lighting fixtures having
crystal in thembut instead that the nanme CRISTAL is w dely
recogni zed "in the industry” as designating a particular |ine of
I'ighting products sold by a single source.

Considering the highly descriptive nature of this term
applicant's evidence of eight years use, w thout evidence which
woul d hel p determ ne the extent of consuner exposure to the nmark,
such as sales figures or advertising expenditures relating to the
mark, is not particularly nmeaningful.

Moreover, the statenents in the declarations of M. Mthis
and M. Alison are, for the nost part, directed to industry
perception of the mark. The perceptions of those in the industry
concerning acquired distinctiveness are of little value because
they are not the ultimte purchasers for applicant's products.
See In re Edward Ski Products, Inc., 49 USPQ2d 2001, (TTAB 1999);
In re Pingel Enterprise Inc., 46 USPQ2d 1811 (TTAB 1988); and In
re Senel, 189 USPQ 285 (TTAB 1975). The statenments by M. Mathis
and M. Alison regarding consuner, rather than industry,
perception consist essentially of vague assertions that they have

"di scussed” crystal products with retail consuners, and

11
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concl usory assertions that "custonmers" recognize CRI STAL as a
mark. First, it is unclear which "custonmers” the declarants are
referring to, industry or general consuners, and noreover w thout
any information as to the extent of the exposure or sale of
applicant's lighting fixtures to the public, such as nunber of
custonmers or nunber of units sold, such conclusory statenments
about "custoner" perception are of little value. In addition,
M. Alison is a sales representative who sells to lighting store
retailers. It is unclear how or to what extent he would even
have any contact with retail consuners.® W also find that M.
Alison's relationship to applicant as a representative for
applicant's products further limts the probative value of his
opi nions regarding the average custoner's perception of the mark.
See, e.g., In re Paint Products Conpany, 8 USPQR2d 1863 (TTAB
1988).

Under the circunstances, we find that the evidence as a
whole fails to persuade us that CRI STAL woul d be perceived by the

purchasing public as a mark for lighting fixtures rather than

8 Applicant also relies on In re Bose Corporation, 216 USPQ 1001 ( TTAB
1983), aff'd, 772 F.2d 866, 227 USPQ 1 (Fed. Cir. 1985). Wile the
Board in that case found the statenent of a retailer as to the
perception of ultimte purchasers to be conpetent evidence of acquired
di stinctiveness, the Board went on to point out that the weight of the
evi dence nust "of course, be a matter of judgnment on the trier of the
facts." In view of the highly descriptive nature of this mark, and for
t he reasons stated above, the declarations in this case are not
entitled to nuch wei ght.

12
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merely describing a type of lighting fixture or lighting fixtures
in general that have crystal conponents.
Decision: The refusal to register under Section 2(e)(1l) of

the Tradenark Act is affirned.
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